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ÅPublic Trust Doctrine

ÅWhat makes the Great Lakes unique?

ÅCoastal hazards, and planning for them.

ÅLegal authorities/doctrines in Michigan

Overview



1989 Storm
Grand Haven, MI



ÅRoman law (?)
ÅArnold v. Mundy ɀNew Jersey 1821
ÅLands subject to tides or submerged by navigable waters = PT

ÅMichigan becomes a state ɀ1837
ÅLe PlaisanceBay Harbor Co. v. Monroe ɀMI 1843 
Å-ÉÃÈÉÇÁÎ Ï×ÎÓ ÓÕÂÍÅÒÇÅÄ ÌÁÎÄÓ ÁÌÏÎÇ ÉÔÓ ȰÌÁÒÇÅ ÌÁËÅÓȱ

ÅIllinois Central R.R. v. Illinois ɀU.S. 1892
ÅPT ĄGL / U.S. law / duty that cannot be abrogated (as a rule)

ÅProf. Joseph Sax
ÅMathews v. Bay Head Improvement !ÓÓȭÎɀNew Jersey 1984
ÅDry sand shorelands

ÅLucas v. S.C. Coastal Council ɀU.S. 1992 
ÅBackground principles of state nuisance and property law

ÅGlass v. GoekelɀMI 2005

Public Trust Doctrine
and Great Lakes Shores



Grand Haven, MI, Lake Michigan Carolina Beach, NC, Atlantic Ocean



Submerged Land:
Always owned by the State

Non-TidalGreat Lakes Beach

Ordinary High 
Water Mark?

Ȱ0ÕÂÌÉÃ 4ÒÕÓÔ "ÅÁÃÈȱ
--Right of public use
--Duty to not impair

Wet
Beach

Dry
Beach

Upland:
Owned in Fee

Swash
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Record Low Levels



Indiana
New York 
Wisconsin

Fastland Dry Sand Wet Sand Lake

Private 
OwnershipĄ

ăPublic Trust

Michigan
Illinois

Minnesota 
Pennsylvania

Fastland Dry Sand Wet Sand Lake

Private 
OwnershipĄ

ăPublic Trust

Ohio

Fastland Dry Sand Wet Sand Lake

Private 
OwnershipĄ

ăPublic Trust

Strong Private Ownership

Overlapping Ownership

Strong Public Ownership
Ordinary High 

Water Mark

Ordinary High 
Water Mark

Ordinary High 
Water Mark

Low Water Mark / 
Swash

Low Water Mark / 
Swash

Low Water Mark / 
Swash

Marking OHW on the Great Lakes
(in Theory)



}MI GLSLA (1955): OWHElevation:
ƁElevation-based mark set by statute for Lakes Michigan and 

Huron at 580.5 ft (IGLD 1985).

}Glass v Goeckel(MI S Ct 2005): Natural OHWM:
ƁȰ4ÈÅ ÐÏÉÎÔ ÏÎ ÔÈÅ ÂÁÎË ÏÒ ÓÈÏÒÅ ÕÐ ÔÏ ×ÈÉÃÈ ÔÈÅ ÐÒÅÓÅÎÃÅ ÁÎÄ 

action of the water is so continuous as to leave a distinct mark 
either by erosion, destruction of terrestrial vegetation, or 
ÏÔÈÅÒ ÅÁÓÉÌÙ ÒÅÃÏÇÎÉÚÅÄ ÃÈÁÒÁÃÔÅÒÉÓÔÉÃȢȱ

ĄȰ05",)# 42534 "%!#(ȱ
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Ordinary High Water Mark(s) in MI
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UM 01- 1988 Beach
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UM 01ɀ2008 Beach
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1998 Air Photo ɀUM01

Water level very close to 580.5

1998 OHW Elevation

1988 Swash
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2008 Air Photo ɀUM01

200 ft

1998 OHW Elevation

1988 Swash





* Interpreted from U.S. Army Corps of Engineers Oblique Photography taken in April 2014

About 44% of 
.ŜǊǊƛŜƴ /ƻǳƴǘȅΩǎ 
shoreline has been 
hardened



OHW Elevation on the 
Burleson Property (UM01)







October 28, 2008University of Michigan 20
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Climate Change?



Scenario-Based Planning



Coastal Nearshore Flood Hazards



Mgt Options:

ÅNo build

ÅMoveable build

ÅBuild/soft armor

ÅBuild/hard armor

On the Great Lakes
(Michigan)
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On the Great Lakes
(Michigan)

Public Trust Interests

ÅPromote public 
benefit (access)

ÅMinimize harm 
(loss of beach)

Police Power 
Prerogatives

ÅMinimize harm 
(PHS, fiscal, 
ecological)

ÅPromote public 
benefit (Q of Life)

Private Property Rights

ÅAutonomy / 
Enjoyment

ÅInvestment return
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(Nuisance)
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